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BEFORE
THE HON’BLE RAJNISH KUMAR, J.

Application U/S 528 BNSS No. 526 of 2025
Vinay & Anr. ...Applicants
Versus

State of U.P. & Anr. ...Opp. Parties

Counsel for the Applicants:
Shashank Shukla, Prachi Shukla

Counsel for the Opp. Parties:
G.A.

Criminal Law - Bharatiya Nyaya Sanhita,
2023 - Sections 115(2), 352, 351(2),
118(1) & 109(1) - Bharatiya Nagarik
Suraksha Sanhita, 2023 - Section 174 -
Quashing of criminal proceedings - NCR
was lodged on 28.11.2024 under various
Sections of BNS for incident that occurred
on same day - Subsequently, medical
report revealed head injury caused by
sharp-edged weapon - Based on this,
another Section 118(1), BNS, being
cognizable and non-bailable was added
and NCR was converted into FIR -
Thereafter chargesheet submitted - After
filing of charge sheet, Magistrate took
cognizance and issued summons, which is
under challenge - Petitioners had earlier
filed writ petitions but withdrew them on
02.05.2025 without liberty to raise same
grounds again - Those grounds are no
longer available - Since NCR was
converted into FIR due to addition of
cognizable offence based on medical
report, police was legally empowered to
investigate - Considering overall facts, no
illegality is found in proceedings -
Application lacks merit, dismissed. (Para
6,12, 15)

Application dismissed. (E-13)

List of Cases cited:

1. Asif Khan Pathan Vs St. Through PP, High
Court of Bombay at Porvorim, Goa & ors.,
Criminal Writ Petition No. 573 of 2023 (F)

2. Shavez & ors. Vs St. of U.P. & anr., Application
u/s 482 No. - 38936 of 2019,
MANU/UP/4929/2019

(Delivered by Hon’ble Rajnish Kumar, J.)

1. Heard Sri Shashank Shukla,
learned counsel for the applicants and
learned AGA for the State and perused the
record.

2. This petition under Section 482
Cr.P.C. now Section 528 B.N.S.S. 2023 has
been filed challenging the summoning
order dated 04.03.2025 passed in CIS No.
12917 of 2025 and the charge sheet No.01
dated 05.02.2025, arising out of Case
Crime No. 420 of 2024 under Sections
115(2), 352, 351(2), 118(1), 109(1)
Bharatiya Nyaya Sanhita (B.N.S.), 2023,
Police Station-Katra Bazar, District-Gonda.

3. Learned counsel for the
applicants submits that on the basis of
identical set of facts a N.C.R. was
registered on 28.11.2024 but no permission
was sought for the investigation. He further
submits that on the same set of facts, the
FIR was lodged on 30.11.2024 and after
investigation, the charge sheet has been
filed, which could not have been done. He
relies on a judgment and order dated
16.10.2023 passed by the High Court of
Bombay at Goa in Criminal Writ Petition
No. 573 of 2023 (F) [Mr. Asif Khan
Pathan vs. State Through PP, High Court
of Bombay at Porvorim, Goa and Others].

4. Per contra, learned AGA submits
that after registration of the N.C.R., a
medical report was received, in which an
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injury in the head caused by sharp
edged weapon was found, therefore,
Section 118(1) B.N.S., 2023 was added and
accordingly, the N.C.R. was converted into
the FIR and registered accordingly. Thus,
the contention of the counsel for the
applicants is misconceived and not tenable.
He further submits that the petitioner No.1-
Vinay had earlier filed a Criminal Misc.
Writ Petition No. 387 of 2025 (Vinay vs.
State of U.P. And 3 Others) before Division
Bench of this Court and by means of order
dated 22.01.2025, the Division Bench of
this Court directed to the Investigating
Officer to move an application before the
Court concerned for permission to
investigate into the FIR. In pursuance
thereof, an application was moved by the
Investigating Officer before the Court
concerned, which has been allowed by
means of order dated 03.02.2025 and
thereafter, after completing the
investigation, the charge sheet was filed on
05.02.2025 referring all the above facts. It
is further submitted that the aforesaid writ
petition has been withdrawn, which has
been allowed by means of order dated
02.05.2025, without liberty to raise the
aforesaid ground, therefore, the said ground
is not available to the applicants now. Thus,
the submission of learned counsel for the
applicants is misconceived and lacks merits
and this application is liable to be
dismissed. In support of his argument,
learned AGA placed reliance on the
judgment and order dated 05.11.2019
passed by this Court in APPLICATION
U/S 482 No. - 38936 of 2019 (Shavez And
2 Others vs. State of U.P. and Another).

5.  Having  considered the
submissions advanced by the learned
counsel for the parties, I have perused the
documents placed on record of this
application.

6. It is apparent that N.C.R. No.
0116 of 2024 was lodged on 28.11.2024
under Sections 115(2), 352 & 351(Q2)
B.N.S., 2023 at Police Station-Katra Bazar,
District-Gonda, in regard to incident, which
took place on 28.11.2024 at 07:30 A.M. As
borne out from the documents on record, a
medical report dated 28.11.2024 was
received, in which an injury in the head
caused by sharp edged weapon was found.
Consequently Section 118(1) B.N.S., 2023
was added, which is cognizable and non-
bailable, accordingly it was converted into
FIR, which was registered. The Police is
empowered to investigate the matter in a
cognizable  offence, thereafter the
investigation was conducted thereafter.

7. Section 174 of Bharatiya
Nagarik Suraksha Sanhita (hereinafter
referred to as “B.N.S.S.”) provides
information about non-cognizable cases
and the investigation of such cases. Sub-
section (2) of Section 174 of B.N.S.S.
provides that no police officer shall
investigate a non-cognizable case without
the order of a Magistrate having power to
try such case or commit the case for trial.
Sub-Section (4) of Section 174 of B.N.S.S.
provides that where a case relates to two or
more offences of which at least one is
cognizable, the case shall be deemed to be
a cognizable case, notwithstanding that the
other offences are non-cognizable. Section
174 of B.N.S.S. is extracted here-in-under:

"174. Information as to non-
cognizable cases and investigation of such
cases-

(1) When information is given to
an officer in charge of a police station of
the commission within the limits of such
station of a non-cognizable offence, he
shall enter or cause to be entered the
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substance of the information in a book to
be kept by such officer in such form as the
State Government may by rules prescribe
in this behalf, and, -

(i) refer the informant to the
Magistrate;

(ii) forward the daily diary report
of all such -cases fortnightly to the
Magistrate.

(2) No police officer shall
investigate a non-cognizable case without
the order of a Magistrate having power to
try such case or commit the case for trial.

(3) Any police officer receiving
such order may exercise the same powers
in respect of the investigation (except the
power to arrest without warrant) as an
officer in charge of a police station may
exercise in a cognizable case.

(4) Where a case relates to two or
more offences of which at least one is
cognizable, the case shall be deemed to be
a cognizable case, notwithstanding that the
other offences are non-cognizable.”

8. In view of above, it is apparent
that if a case relates to two or more
offences, of which, one offence is
cognizable, the case shall be deemed to be
a cognizable case, notwithstanding the fact
that the other offences are non-cognizable.

9. Undisputedly, after receipt of
medical report having an injury in head
caused by sharp edged weapon, Section
118 (1) of B.N.S., 2023 was added,
therefore, this case would fall under
Section 174(4) of the B.N.S.S. as one of the
offences is cognizable. Section 118 of
B.N.S., 2023 being relevant is extracted
hereinunder:-

""Section 118.
causing hurt or grievous
dangerous weapons or means.

Voluntarily
hurt by

(1) Whoever, except in the case
provided for by sub-section (1) of section
122, voluntarily causes hurt by means of
any instrument for shooting, stabbing or
cutting, or any instrument which, used as a
weapon of offence, is likely to cause death,
or by means of fire or any heated
substance, or by means of any poison or
any corrosive substance, or by means of
any explosive substance, or by means of
any substance which it is deleterious to the
human body to inhale, to swallow, or to
receive into the blood, or by means of any
animal, shall  be  punished  with
imprisonment of either description for a
term which may extend to three years, or
with fine which may extend to twenty
thousand rupees, or with both.

(2) Whoever, except in the case
provided for by sub-section (2) of section
122, voluntarily causes grievous hurt by
any means referred to in sub-section (1),
shall be punished with imprisonment for
life, or with imprisonment of either
description for a term which shall not be
less than one year but which may extend to
ten years, and shall also be liable to fine."

10. In view of above, the
contention of the counsel for the applicants
is misconceived. Even otherwise, petitioner
No.1-Vinay had approached this Court
challenging the aforesaid FIR and N.C.R.
on identical grounds on which this
application has been filed and the Division
Bench by means of the order dated
22.01.2025 after recording the submissions
of learned counsel for the applicants
provided that let an appropriate application
be moved by the Investigating Officer
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concerned before the Court concerned
within a week from today and the trial
Court concerned shall pass appropriate
order on the said application within a week
thereafter. With similar prayers, petitioner
No.2-Ved Wati had also approached this
Court by filing Criminal Misc. Writ
Petition No. 820 of 2025 (Ved Wati vs.
State of U.P. And Others), which was
connected with Criminal Misc. Writ
Petition No. 387 of 2025 (Vinay vs. State
of U.P. And 3 Others).

11. In compliance of the aforesaid
order dated 22.01.2025, the Investigating
Officer moved an application on
29.01.2025 before the Judicial Magistrate,
IInd, Gonda under Section 174(2) B.N.S.S.,
which was allowed by means of order dated
03.02.2025 and thereafter, after completing
the investigation the charge sheet was filed
on 05.02.2025 giving reference to all
aforesaid facts, in brief, in clause 16, which
are extracted here-in-under:-

"SffeT Sl 43T @ T eeH1 SWIh el #l
T ga W fearw 28.11.24 F1 o wHT W
s 70 118/24 em 115(2), 352, 351 (2)
SeTTE TSI g1 Hored Hifed FHR TI13% & 16X H 34
7€ s Biewa Rid 4§ o1 & SWr=a ST 7 9
118 (1) Hiwqea # w@ w0 Grdem R F
7057050 420/24 =smr 115(2), 352, 351(2),
118(1) wfwreg THm # Gsfieha 31T §&q 37as] Yof-do
TEIG % fader g3 3ofde F Y& g% &7 30MA0 5/
faa=T Tev W faaIca® HrEfare grafed fr m
Gefcra @ied 8 gr1 109 (1) sferea &1 99id 3149R
e & ST ST 7 3% YRT FI FErR] BT T
ST 4 1A AR 1. I FAR, 2. 168 FAR
3% T T TeNEE e ATt FEsqear | g
TS FHSU M1 F AR SIS MUl H faAE
12.01.2025 %t fiRwR 3371 STt qdar G2 4 =ik
TfiReT 4 forem FRIAR TMvet 7 7% 8 791 ST o
FAR q HAWGH d5ad! 1 ARER T o Ioa =IRATH

JATEIEE GUSHI3 TEHS N TR W T 37897
fvia fabar 771 81 e aa @ JEH e s9 are,

SfacTiR Highar Raie, aaia Hidt @ 9 o 3 Ruid,
q 37 W& GoHlerd @ied G ORI 7 1A STFHT

1. o7 FAR 2. 377 FR, 3. fag F9R 3% vgeEar
T TEEr fasn 4. deadt ae JEsEe e
FYSYRET L G HIST S 9T X TSR 9T T08T
F fawg g7 g 115(2), 352, 351(2), 118(1),
109 (1) T #1 e aRget @i 8 3a:
Sfspgerrr 1. o FAR 2. 375/ FAR, 3. 148 FAR 3%
YgeTa, 4. deadt Sk #1 =iaE d=id g/ 115
(2), 352, 351 (2), 118(1), 109(1) Siwawa &
SR IR 7 Hlo =g a6 <71 181 81 #ar St
g 457 ¢ & @qa dod 7 qfved FH H FT HH

ford=ara1 Sif@ 3719 w31 g 1 S 81"

12. After filing of charge sheet, the
cognizance has been taken by the
Magistrate concerned and summoning
order has been issued, which has been
challenged in the present petition. After
issuance of summoning order, the aforesaid
writ petitions have been withdrawn by the
petitioners which has been allowed by
means of the order dated 02.05.2025
without liberty to raise the grounds raised
in the said writ-petitions in case of
challenge to the summoning order and
proceedings, therefore, this Court is of the
view that the ground taken by the
applicants is also not available to the
applicants now. Even otherwise, the
aforesaid ground is not available, as
discussed above, because once the N.C.R.
was converted into an FIR on the basis of
medical report on account of adding of a
cognizable offence, the police was
empowered to investigate the matter.

13. So far as the the judgment,
relied upon by the counsel for the
applicants, passed by the High Court of
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Bombay at Goa in the case of Mr. Asif
Khan Pathan (Supra) is concerned, the
same is not applicable on the facts and
circumstances of the present case because
in the said case, some additional
information was supplied by the informant
subsequently, on the basis of which, the
N.C.R. was converted into FIR, therefore,
the same is distinguishable in the facts and
circumstances of the present case.

14. This Court in the case of
Shavez and Ors. vs. State of U.P. and Ors.,
MANU/UP/4929/2019 has held that
conversion of NCR into FIR during
investigation after finding the fact that
accused person has caused serious injuries
to victim and had thereby committed
cognizable offence, is neither illegal nor
impermissible. It has also been held that
merely the fact that new crime number was
assigned and a Chick FIR was also
executed, does not necessarily adversely
affect the proceedings in any vital manner
nor the applicants can claim that they have
prejudiced by the FIR. It has also been held
that this Court does not deem it proper and
cannot be persuaded to have a pre-trial
before the actual trial begins. On a perusal
of FIR and the material collected by the
Investigating Officer on the basis of which
charge sheet has been submitted makes out
a prima facie offence against the accused at
this stage and there appear to be sufficient
ground for proceedings against the
applicants.

15. In view of above and
considering overall facts and circumstances
of this case, this Court does not find any
illegality or error in the impugned
proceedings against the applicants which
may call for interference by this Court. The
application has been filed on misconceived
ground and lacks merits.

16. Accordingly, the application is
dismissed.
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BEFORE

THE HON’BLE SAMEER JAIN, J.
Criminal Appeal No. 2045 of 2025
Kamal Bharbhuja

Versus
State of U.P. & Anr. ...Opposite Parties

...Appellant

Counsel for the Appellant:
Sri Brajesh Nath Rai, Sri Rahul Mishra

Counsel for the Opposite Parties:
Sri Avdhesh Narayan Tiwari, G.A.

Bail -Scheduled Castes & Scheduled Tribes
(Prevention of Atrocities) Act-Criminal
appeal u/s 14-A(2)-initially FIR lodged u/s 103
BNS and other sections against the appellant
and another -with regard to murder of the wife
of the o.p. no.2- but subsequently the case was
converted u/s 108 BNS-abatement to suicide-if
appellant was having illicit relationship with the
deceased —then it cannot be said that due to his
abetment she committed suicide-Bail granted.

Appeal allowed. (E-9)

(Delivered by Hon’ble Sameer Jain, J.)

1. Heard Sri Rahul Mishra, learned
counsel of the appellant, Sri Deepak
Dubey, Advocate holding brief of Avdhesh
Narayan Tiwari, learned counsel for the
opposite party no.2 and Sri Ashutosh
Srivastava, learned A.G.A. for the State.

2. This criminal appeal under
Section 14-A(2) Scheduled Castes &
Scheduled Tribes (Prevention of Atrocities)



