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BEFORE
THE HON'BLE ARVIND SINGH SANGWAN, J.
THE HON’BLE MOHD. AZHAR HUSAIN
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Criminal Appeal No. 180 of 2014

Mahfooz ...Appellant
Versus

State of U.P. ...Respondent

Counsel for the Appellant:

Sri S.K. Tripathi, Sri Ajay Kumar

Counsel for the Respondent:

Govt. Advocate

(A) Criminal Law - Appeal against

conviction - Conviction Overturned -

Indian Penal Code, 1860 - Sections 302 —
Murder - Principle of benefit of doubt -
wrongful conviction - material
contradictions - tainted investigation - fair
trial.

(B) Practice & Procedure - Appellant Spent
17 years of actual sentence and 20 years
of total sentence with remission without a
criminal history, entitled to pre-mature
release, but the case has not been
processed - No proper investigation was
conducted by the police. Acquittal restores
innocence, emphasizing need for rigorous
investigation and fair trials. (Para - 36H)

Appellant was convicted of murder - 17 years of
actual imprisonment and 20 years with
remission - prosecution relied on witness
testimonies that were later found inconsistent -
No substantial evidence to connect appellant to
the crime - tainted investigation. (Para 1-19)

HELD: - Court acquitted Appellant due to
material contradictions in prosecution witnesses'
statement of informant - PW-1 and eye-witness

- PW-6. Appellant's conviction set aside after 17
years due to unreliable witness testimony and
tainted investigation. Appellant entitled to
benefit of doubt. Conviction and sentence set
aside. Appellant released from judicial custody
forthwith. (Para - 36,37,38)

Appeal allowed. (E-7)

(Delivered by Hon’ble Arvind Singh
Sangwan, J.)

1. This appeal is preferred against the
judgment of conviction dated 21.05.2013,
passed by Additional Sessions Judge/
Special Judge (SC/ST Act), Kannauj in
Sessions Trial No. 25 of 2008 (State Vs.
Mahfooz) vide which the appellant was
held guilty of offence punishable under
Section 302 of I.P.C. as well as the order of
sentence of the same date vide which the
accused-appellant was awarded life
sentence along with fine of Rs. 25,000/-
and in case of default in payment of fine, to
undergo further sentence of five months.

2. Heard Sri Ajay Shankar, the legal
aid counsel who addressed the argument on
behalf of the appellant in the main appeal
and learned AGA for the State.

3. The Trial Court’s record is received
and paper books are ready. With the
assistance of learned counsel for the
parties, the entire evidence is re-scrutinized
and re-appreciated.

4. Brief facts of the case, as per the
complaint given to the police Ex.Ka-1, is as
under :
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5. The police, thereafter, registered the
chik F.LR. and prepared the
Panchayatnama of deceased-Dinesh as well
as deceased-brother of the appellant-
Muddu. The dead bodies were sent to the
post-mortem and as per the post-mortem
report of Dinesh, the following injuries
were found :

“Ante-mortem Injuries

1. Fire Arm W.O.E. Gutter
shaped 8.0 cm x 1.0 cm x chest cavity deep
over left side upper part of chest involving
axillary (ant.) fold margins inverted
lacerated and relymosed. On dissection left
side IlIrd fractured, left pleura & lung,
diaphragms, liver & intestines lacerated,
chest and abdominal cavity full of blood
with faecal matter. One bullet recovered
from abdominal cavity Direction — left to
right & downwards and backwards.”

Mahfooz Vs. State of U.P. 5

6. Postmortem of Muddu was also
conducted and as many as seven injuries on
the head, abdomen and the nature of
lacerated wound, multiple contusion,
abrasions on the entire body were found.

7. However, no F.I.LR. was registered
with regard to murder of Muddu, the real
brother of the appellant. Thereafter, the
police conducted the further investigation,
recorded  statement of  prosecution
witnesses under Section 161 Cr.P.C. and
submitted the charge-sheet against the
appellant.  Thereafter, the case was
committed to the Court of Sessions and the
following charges were framed :
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8. Subhash appeared as PW-1 and his
statement read as under :
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9. In cross examination, this witness
stated that his brother used to sell fish and
used to bring the same in the market on a
bicycle. He further deposed as under :
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10. In further cross examination, he
stated that he had no knowledge whether
Mahfooz had any money dispute with his
brother or that he had demanded money
from his brother as this fact is not
mentioned in the F.I.R. He further stated
that the bullet was fired from a very close
range. The public had caught hold of
Muddu and, thereafter, the mob killed him
by giving beatings and then they brought
the dead body near the place where his
brother was murdered. About five hundred
people gathered at the spot. He further
stated that he has no knowledge when
appellant Mahfooz was arrested and only
one firearm injury was caused.

11. Dr. Narendra Kumar (PW-2), who
conducted the post-mortem of Muddu and
Dinesh deposed as under :
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12. PW-3, SI Bhagwat Singh Hundal,
stated that on 19.10.2006, the investigation
was handed over to him and he prepared
the Panchayatnama of Muddu at about 6.45
PM  which  was  witnessed by
Prabhashchand, Gajodhar, Ram Pratap,
Radheyshyam and Subhash. Thereafter, he
prepared the challan (Ex.Ka-6) and sent a
letter to Chief Medical Officer (Ex. Ka-7
and 8) for conducting post-mortem of
Muddu. He also stated that he has given a
letter to Chief Medical Officer to give the
cause of death vide Ex.Ka-9 to Ex.Ka-11.

In further examination, this
witness stated that on the same day, he
prepared the Panchayathama of deceased
Dinesh at about quarter to 8.00 PM.

13. S.H.O. V.P. Singh (PW-4) stated
that the panchayatnama of deceased Muddu
and Dinesh was conducted by SSI B.S.
Hundal and site plan was prepared which is

Ex.Ka-12. He further stated that accused-
Mahfooj was not arrested till 23.11.2006
and further investigation was handed over
to S.H.O. T.P. Singh.

14. Raj Kumar Srivastava (PW-5)
stated that he was posted as Constable
Moharrir and on receiving the complaint,
he registered Chik F.I.R. (Ex.Ka-13) and
prepared G.D. which is Ex.Ka-14. He
stated that the complainant came at 6.40
PM on 19.10.2006 for registration of the
case.

15. Naresh (PW-6) stated that he along
with Dinesh and Subhash were coming
from the market. He was 20-25 steps
behind when he saw that Dinesh and
Mahfooz were having altercation. Muddu
was also along with Mahfooz. He and
Subhash were 20-25 feet behind. In the
meantime, Mahfooz fired upon Dinesh who
died. People caught hold of Muddu and
gave him beatings, however, Mahfooz
escaped from the spot.

16. In cross examination, this witness
stated that he is working as Sweeper in
Delhi and he has been brought to the Court
by Subhash. He pleaded ignorance about
the time when deceased-Dinesh had taken
the fish to the market and further stated that
he had not seen Muddu prior to the incident
though he knew Mahfooz. He further stated
that he did not remember the date of
incident and also stated that he do not know
about the shops abutting the shop of
Dinesh, where people sell fish. He further
stated that Muddu and Subhash had a
scuffle at the spot and on the date of
incident, he did not meet any other person
except Dinesh and Subhash as people were
busy in planting potato and groundnuts
crops. He stated that at the place of
incident, only three persons were present.
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He further stated when accused person
fired and then he had seen towards the
place of incident. He stated that three shots
were fired by the accused person and
deceased-Muddu did not receive any
firearm injury because he was running.
This witness stated that he had not seen any
empty cartridge at the spot and deceased
— Muddu ran towards North of the place
of incident. He pleaded ignorance about
the colour of the clothes worn by the
deceased. He also pleaded ignorance as to
who had come to report the matter to the
police. However, he stated that the police
came at the spot after about half an hour.
He further stated that due to firing he ran
away from the spot. He denied the
suggestion that he along with Subhash
had killed Muddu and he had gone to
Delhi to save his skin. He further pleaded
ignorance that he has no knowledge
whether Muddu was killed by Subhash or
any other person as after 4 days of the
incident, he had gone to Delhi.

17. Tejpal Singh (PW-7) stated that he
conducted the further investigation of the
case and obtained the Non-bailable
warrants of Mahfooz which is Ex.Ka-15
and thereafter the investigation was
transferred to S.H.O. Dayanand.

18. Thereafter, the statement of the
appellant under Section 313 Cr.P.C. was
recorded, in which all the incriminating
evidence was put to him. He denied all the
allegations and stated that due to party
faction he had been falsely implicated in
the present case. No defence evidence was
led.

19. Thereafter, the Trial Court vide
impugned  judgement  convicted the
appellant and sentenced him to life
imprisonment as mentioned above.
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20. Counsel for the appellant has
argued that strangely two persons were
murdered i.e. Dinesh who is brother of the
informant and Muddu who is the brother of
the accused-appellant, however, despite the
fact that the panchayatnama of Muddu was
conducted, his post-mortem was conducted
as per the statement of PW-2 but despite a
cognizable offence being committed, no
F.I.LR. was registered regarding the murder
of Muddu and defence set up by appellant
is that PW-1 and PW-6 murdered Muddu
and police did not register F.I.LR. to save
them.

21. It is next argued that the Trial
Court has disbelieved the statement of
Naresh (PW-6). The reason for disbelieving
this witness is that he is not an eye-witness,
therefore, he has not given any statement to
the Investigating Officer during
investigation. This witness has stated that
immediately after the incident, he had gone
to Delhi and returned after six years and,
therefore, the Trial Court has disbelieved
the statement of this witness. Counsel
submits that however the perusal of the
statement of PW-6 proves that even PW-1
is also not an eye-witness. Counsel submits
that perusal of statements of PW-1 and
PW-6 reveals that both of them stated that
they were 20-25 feet behind the deceased,
Dinesh. As per PW-1, Muddu caught hold
of Dinesh and Mahfooz fired from country
made pistol and PW-6 stated that Muddu
and Dinesh had first altercation with each
other and they were fighting with each
other. Therefore, there is material
contradictions in the statements of both the
witnesses i.e. PW-1 and PW-6.

22. It is next argued that the statement
of PW-6, which is disbelieved by the trial
court, otherwise proves the innocence of
the appellant as both PW-1 and PW-6 have
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stated that after firing upon Dinesh, mob
gathered and caught hold of Muddu,
brother of the appellant and by giving him
beatings, he was also murdered.

23. Learned counsel argues that it has
come in the statement of PW-1 that about
500 persons gathered at the spot, who gave
beating to Muddu, causing multiple injuries
on his entire body, proves that it was
Muddu who committed the murder and that
is why he was beaten to death.

24. Learned counsel submits that this
fact is also proved from the statement of
PW-6- Naresh as he has stated in the cross-
examination that at the spot, Muddu and
Subhash had a scuffle with each other and
thereafter, a shot was fired resulting into
death of Dinesh. It is also argued that even
this witness also stated that Muddu tried to
escape but was overpowered by people and
was beaten to death whereas the appellant-
Mahfooz was never apprehended at the
spot.

25. Learned counsel thus submits that
though PW-6 is disbelieved by the trial
court for a different reason, however, the
material contradiction in the statements of
informant- PW-1 and PW-6 show that a
dispute occurred between deceased Muddu,
brother of the appellant and deceased-
Dinesh, brother of the informant and by
firing upon Dinesh, he was murdered and
later on, the mob gathered and caught hold
of Muddu and he was beaten to death. PW-
6 even stated that only three persons were
there at the spot. It is thus argued that the
case of the prosecution is highly suspicious
about both PW-1 and PW-6.

26. Learned counsel has further
submitted that even PW-1, in the complaint
given to the police Ex.Ka.1 stated that Muddu

was also given beatings by the mob and he
was also murdered, however, no FIR was
registered in this regard by the police which
also shows that the police has not conducted a
fair and impartial investigation. Learned
counsel has referred to the statement of PW-1
where he has stated on the date of incident, his
brother- Dinesh had gone to the market at
about 1:00 PM whereas he had gone to market
at about 2:00 PM. It is argued that this fact
also proves that PW-1 is also not an eye-
witness.

27. Counsel has next argued that no
recovery of any firearm was effected from the
appellant and in fact no recovery of any
weapon was effected during investigation. It is
also argued that even the empty cartridges
were not recovered by the police or were not
sent for forensic examination.

28. It is submitted that it has come in
the statement of PW-2 that there was no
tattooing or blackening on the entry wound
i.e. injury no.l, caused by firearm. It is
submitted that the occular version of the
prosecution do not corroborate the medical
version as PW-1 has stated that from point-
blank range, the fire was shot upon
deceased- Dinesh but as per the statement
of PW-2, Dr. Narendra Kumar, it is not
proved.

29. Learned counsel has next argued
that PW-3 who prepared the Panchayatnama
of both the deceased persons i.e. Muddu,
brother of the appellant and Dinesh, brother
of the informant, stated that at the first
instance, he  has prepared the
Panchayatnama of Muddu at about 18:45
PM and then the dead body was sent for
post-mortem examination. Thereafter, he
prepared the Panchayatnama of Dinesh at
about 8:00 PM after preparing the
Panchayatnama of deceased Muddu.
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30. It is also argued that in the similar
way as per the statement of PW-2, Dr.
Narendra Kumar, who conducted the post-
mortem of both the deceased persons i.e.
Muddu and Dinesh, however, at the first
instance he conducted post-mortem of
Muddu and prepared a report at about 2:45
PM on 20.10.2006 i.e. after four days of the
incident and found as many as seven
multiple injuries on the body of Muddu.
This witness stated that on injury no.l,
there was multiple fractures on the
temporal, parietal, mandible and maximal
bones and even the membranes of brain
were torn. Similarly, there was some other
injuries on the neck, chest, stomach of the
dead body and all the ribs were broken.
There was injuries on the legs and back as
well. It is further argued that this witness
also stated that on the same day, he
conducted the post-mortem of Dinesh and
found a single entry wound in the chest
cavity of Dinesh. In cross-examination, this
witness stated that both Muddu and Dinesh
have died at almost same time and there
was no blackening or tattooing on the
injury sustained by Dinesh and no smell of
gun powder was there.

31. It is thus argued that the
prosecution has failed to prove whether
Muddu was murdered prior to murder of
Dinesh or subsequent thereto, as no eye-
witness of the vicinity was examined by the
prosecution to prove this fact especially
when PW-6 has been disbelieved by the
trial court.

32. Learned counsel submits that in
fact the appellant was not present at the
spot and he was arrested after one year of
incident on 13.10.2007 and no recovery of
firearm was effected from him, therefore,
his presence at the spot is not proved by the
prosecution as no scientific investigation
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was conducted to prove his presence at the
spot.

33. Learned counsel submits that PW-
7- Tejpal Singh, SHO stated that the
incident pertains to 16th October 2006 and
as per PW-7, the appellant was arrested
after one year on 13.10.2007, by one SHO,
Dayanand  Singh,  however, Dayanand
Singh was never examined as witness
though he concluded the investigation and
submitted the charge-sheet.

34. It is thus argued that the entire
investigation by the police is tainted as no
FIR was registered regarding the murder of
Muddu, the arrest of the appellant was
made after one year, no weapon of offence
was recovered, PW-6, eye-witness has
already been disbelieved by the trial court
and statement of doctor does not
corroborate the version of PW-1- informant
that from point blank range fire was shot
upon the deceased and therefore, the
appellant be acquitted.

35. It is worth noticing that the
appellant is in custody since 13.10.2007 i.e.
for a period of 17 years of actual sentence
and 19 years of total sentence including
remission. This appeal is being
prosecuted by the High Court Legal
Services Committee, by appointing a
Legal Aid Counsel and the appellant has
no criminal history and despite this case
is being falling under the policy of the
Government for premature release, as per
the information supplied by the State
Counsel, is not being processed by Jail
Authorities.

36. After hearing counsel for the
parties and on re-appreciation of the entire
evidence, we find merit in the present
appeal for the following reasons:
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A. There are material
contradictions in the statement of
informant-PW-1 and eye-witness- PW-6.

B. The prosecution has failed to
explain why no FIR was registered with
regard to murder of Muddu, brother of the
appellant, who according to PW-6 had a
scuffle with deceased — Dinesh at the place
of incident when, deceased Dinesh, brother
of informant, was fired by the appellant and
murdered.

C. It is the case of the prosecution
that many people at the spot caught hold of
Muddu and gave him merciless beatings
with sticks and iron rods which resulted
into breaking of all the bones of his body,
he was murdered at the spot but no police
action was taken despite a cognizable
offence was committed.

D. The appellant was never
arrested at the spot and was arrested after
one year of incident and no firearm was
recovered from him.

E. The police did not recover any
empty cartridge at the spot and never sent it
for forensic examination.

F. As per PW-1, the firearm
injury was caused to deceased Dinesh from
point blank range whereas the statement of
PW-2- Doctor who conducted the post-
mortem reflects that no blackening or
tattooing was found which show that the
fire was shot from a distance.

G. As per the 1.0., PW-3, he first
prepared the Panchayatnama of Muddu,
brother of appellant, and then of Dinesh,
brother of the informant. Even PW-2, Dr.
Narendra Kumar who conducted the post-
mortem stated that he first conducted the
post-mortem of Muddu and then of Dinesh,
which raises a suspicion that Muddu was
murdered prior to murder of Dinesh and in
the absence of any FIR or investigation
being conducted regarding death of Muddu
who was beaten to death by the mob at the

spot, it is apparent that no proper
investigation was conducted by the police.
Therefore, the appellant is entitled to be
given benefit of doubt.

H. Lastly, the appellant is in
judicial custody for 17 years of actual
sentence and 20 years of total sentence with
remission, having no criminal history, as
per the State police is entitled to pre mature
release but is case was never processed.

37. In view of above, we allow this
appeal and set aside the impugned
judgment of conviction and order of
sentence.

38. The appellant who is in judicial
custody be released forthwith, if he is not
involved in any other case.

39. Record and proceedings of the
Trial Court be transmitted to it forthwith.

40. The fee of Sri Ajay Shankar,
learned legal aid counsel, be released by
the High Court Legal Services
Committee.
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